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DECLARATION OF COVENANTS, CONDITIONS AND RESTRICTIONS
for
' VILLAGE ON THE GREEN!

THIS DECLARATION is made this 025”‘ day of A!Ol/ﬂmb?f,’ 2003, by PORTRAIT HOMES-
VILLAGE ON THE GREEN L1LC, 2 Ilinois limited liability company, (hereinafier referred to as the
"Declatant").

WITNESSETH:

WHEREAS, Declarant is the owner of the real property in McKinney, Collin County, Texas,
more particularly described in Exhibit A attached hereto, and Declarant desires to create thereon an
exclusive residential community of single-family attached residential units to be named Village on the
Green; and

WHEREAS, Declarant desires to insure the attractiveness of the community, to prevent any
future impairment thereof, to prevent nuisances, to preserve, protect and enhance the values and.
amenities of all properties within the community and to provide for the maintenance and upkeep of the
extetior of all residential units and the Common Areas and Cross Easement Areas, as hereinafter
defined; and to this end, desires to subject the real property shown upon the attached Exhibit A, to the
coverage of the covenants, conditions, restrictions, easements, charges and liens hereinafter set forth,
each and all of which is and are for the benefit of said property desctibed below, and each Owner and
occupant thereof and

WHEREAS, the Declarant has deemed it desirable, for the efficient preservation, protection and
enhancement of the values and amenities in the conununity and to provide for the maintenance and
upkeep of the exterior of all residential units and the Common Areas and Cross Easement Areas, to
create an organization to which will be delegated and assigned the powers of (i) owning, maintaining
and administering the Common Areas and maintaining and administering the Cross Easement Areas; (ii)
maintaining the exterior of the residential units and all other improvements which are the responsibility
of the Association; (iii) administering and enforcing the covenants, conditions, and restrictions herein;
{(iv) collecting and disbursing the assessments and charges hereinafter created; and (v} performing sl
other activities as required or permitted hereunder.

WHEREAS, Declarant has incorporated or will incorporate under Texas law, Yillage on the
Green Homeowners Association, Inc. as a non-profit corporation for the purpose of exercising and
petforming the aforesaid functions.

NOW, THEREFORE, Declarant hereby declares that all of the Properties, described in Article I,
Section 1 below, and such-additions thereto as may be hereafter made pursuant to Article I, Bection 2

1 ARBITRATION NOTICE: ARTICLE X@I OF THIS DECLARATION CONTAINS COVENANTS THAT
REQUIRE AN OWNER OF PROPERTY SUBJECT TO THIS DECLARATION, IN CERTAIN
CIRCUMSTANCES, TO SUBMIT ANY DISPUTE WITH OR CLAIM AGAINST CERTAIN OTHER PARTIES TO
BINDING ARBITRATION, ' . '
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hereof, shall be held, sold and conveyed subject to the following easements, restrictions, covenants and
conditions, which are for the purpose of protecting the value and desirability of, and which shall run
with, the Properties and be binding on all parties having any right, title or interest in the Properties or
any part thereof, their heirs, successors and assigns, and shall inure to the benefit of cach Owner thereof.

ARTICLE]
PROPERTIES SUBJECT TO THIS DECLARATION

Section One. Existing Property. The real property which is and shall be held, transferred, sold,
conveyed and occupied subject to this Declaration and within the Jurtsdiction of the Association is more
particularly described in Exhibit A, which is attached hereto and incorporated herein by reference
(“Properties™),

Sectien Two. Additions to Existing Property. Additional land may be brought within the scheme of
this Declaration in the following manner:

(a) Additional land may be angexed to the existing property by Declarant, in future stages or
development, without the consent of any other Owner or any mortgagee, provided that said annexations
must occur within six (6) years after the date of this Declaration. Declarant may remove all or any
property from the Exhibit A description by filing a written declaration of removal in the Real Property
Records; )

(b) The additions authorized under Subsection (a) above shail be made by filing of record a
Supplement to Declaration of Covenants, Conditions and Restrictions with respect to the additional land,
which shall extend the scheme of this Declaration to such properties and thereby subject such additions
to the benefits, agreements, restrictions and obligations set forth herein,

Section Three. Repiatting. Declarant shall have and hereby reserves the right, at any time or from
time to time, to file a replat of all or any part of the Propertics owned by Declarant to affect a

reconfiguration of any Lots or Common Areas and Cross Easement Areas in the Properties, subject to
any necessary approval, joinder or consent of the appropriate county and/or municipal authorities,

ARTICLE I
DEFINITIONS

- Section Ome. "Association" shall mean and refer to Village on the Green Homeowners Association,
Ine., its successors and assigns.

Section Two. "Owner" shall mean and refer to the record owner, whether one or more persons or
_ entities, of a fee simple title to any Lot which is a part of the Properties, including contract sellers, but
excluding those having any interest merely as security for the performance of an obligation.
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Section Three. "Properties" shall mean and refer to that certain real property hereinbefore
described in Article I, and such additions thereto as may hereafter be brought within the jurisdiction of
the Association.

Section Four. "Lot" shall mean and refer to any lot of record shown upon valid Plats of Village on the
Green recorded or to be recorded in the Real Property Records, as reasonably amended by Declarant
from time to time, with the exception of the Common Areas, and shall include all improvements
(including “residential units”) thereon. Each lot is the area for one (1) residential unit, designed for
single-family ownership.

Section Five. "Declarant” shall mean and refer to Portrait Homes-Village on the Green LLC, its
successors and assigns, if such successors or assigns should acquire all of the Declarant's interest in the
Properties. .

Section Six. "Contmon Areas" shall mean all fixtures, real property and personal property owned by
the Association for the common use and enjoyment of the Owners. Common Areas, with respect to the
Properties subject to this Declaration, shall be shown on the various plats of Village on the Green
recorded or to be recorded in the Real Property Records and designated thereon as "Common Area A-1,
B-1, B-2, C-1". Common Areas shall include, but are not limited to, the (1) completed permanent
detention or retention pond(s); (i) pool, pool house, landscape features, parks, irrigation systems,
refaining aod screening walls, grills, benches, perimeter fences installed by Declarant, poo} fences,
detention/retention pond fences, subdivision entry features or (iii} other physical facilities or grounds
held by the Association that are to be maintained by the Association. Common Areas to be owned by
the Association at the time of the conveyance of the first Lot are more particularly shown on the plat(s)
of the Properties to be recorded in the Real Property Records.

Section Seven. "Board of Directors' shail mean and refer to the Board of Directors of the
Association.

Section Eight."Member" shall mean and refer to an Owner who holds membership in the Association .
pursuant to Article IV of this Declaration,

Section Nine. "Real Property Records" shall mean and refer to the office of the Real Property
Records of Collin County, Texas.

Section Ten. “Owners Protection Act” shall mean and refer to the Texas Residential Property Owners
Protection Act, Chapter 209 (§§ 209.001 ef seg. of the Texas Property Code), as the same may be
amended from time to time.

Section_FEleven. “Cross Easement Areas” shall mean the - entire area outside the walls of the
residential unit, inchuding but not limited to the “Twenty-Four {24) Foot Fire Lane, Access & Public
Utility Easemens” on the plats of Village on the Green along-with all other areas necessary for each
Owner to have reasonable access to and use and enjoyment of his or her Lot, but excluding all publicly
dedicated right-of-ways, | .
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ARTICLE IO

PROPERTY RIGHTS

Section One. Owners' Easements of Enjoyment, Every Owner shall have a right and easement of

enjoyment in and to the Common Arees and Cross Easement Areas, which shall be appurtenant ¢o and
shall pass with the title to every Lot, subject to the following provisions:

(a) The right of the Association to charge reasonable admission and other fees for the use of
any recreational facility situated upon the Common Areas;

(b} The right of the Association to suspend the voting rights and right of use of the
recreational facilities by an Owmer: (1) during any period for which the Owner s delinquent in the
payment of applicable assessments; (2) for a period not to exceed sixty (60) days for any infraction of its
published rules and regulations; and (3) during any period that an Owner is otherwise in default of the
Owner’s obligations under this Declaration, including but not limited to the obligation to comply with
the architectural control provisions and protective covenants and restrictions contained herein; provided,
however, that in the case of any suspension of any Owner’s right to use and enjoy recreational facilities
located in the Common Areas, the Association shall first comply with the notice and hearing provisions
of the Owners Protection Act, to the extent applicable (except in the event of a temporary suspension
and response to a violation that ocourred in the Common Areas and Cross Easement Areas and involved
a significant and immediate risk of ham to others at the Property, in which circumstance, no such prior
notice or hearing is required); :

{c) The right of the Association to mortgage, dedicate or transfer all or any part of the
Common Areas to any public agency, authority, or utility for such purposes and subject to such
conditions as may be agreed by the Members, No such mortgage, dedication, or transfer shall be
effective unless an instrument signed by two-thirds (2/3) of each class of Members agreeing to such
dedication or transfer has been recorded;

(@) The right of Owners to the exclusive use of parking spaces as provided in this Article;
(¢) The right of the Association to limit the number of guests of Members;

§)) The right of the Association, in accordance with jts Articles and Bylaws, to bor -
money for the purpose of improving the Common Areas and facilities and in aid thereof to mortgage
said property, and the rights of such mortgagee in said Properties shall be subordinate to the rights of the
Owners hereunder;

- (8)  The right of the Association to adopt, publish, and enforce {(subject to the Owners
‘Protection Act) rules and regulations as provided in Article IX;

(b)  The right of the Assqlcia,tion to enter any Lot, inchiding Cross Easement Areas, in order
to perform any maintenance, alteration, or repair required herein to be performed by the Association
without notice, and the Owner of such Lot shall permit the Association or its representative to enter the
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residential unit therson for such purpose at reasonable times and with reasonable advance notice; such
right of entry is hereby expressly reserved by Declarant in the name of and for the benefit of the
Association; '

(i) The right of the Association or its representative or agent to enter any residential uniton a
Lot in the case of any emergency threatening such Lot or any other Lot for the purpose of remedying or
abating the cause of such emergency. Such right of entry shall be immediate and shall not require prior
- notice although reasonable efforts will be made in all cases where it is practicable to do 3o to contact the
Owner of the Lot or residential unit entered. As used herein, the term “emergency” shall mean an event
giving rise to a reasonable perception that, if immediate action is not taken, then substantial property
damage, propetty destruction, loss of life or serious bodily injury is likely to result, or the severity of
such damage or such injury is likely to be significantly increased. Such right of entry is hereby
expressly reserved by Declarant in the name of and for the benefit of the Association; and

) The rights of the Declarant reserved in Articte X and Article XI of this Declaration.

(k)  The Cross Easement rights held by every Owner as described in Section Five of this
Article 1I.

{)] No Owner shell engage in or permit any guest, licensee or invitee to engage in any
activity or conduct on or in the Common Areas and Cross Easement Areas, or such Owner’s Lot that an
_Owner knows or reasonably. should know would: i) violate any applicable zoning ordinance or other
law, (ii} cause waste to any part of the Common Areas and Cross Easement Areas, or (iii) result in the
cancellation of, or an increase in the insurance premiums paid for, the insurance policies cartied by the
Association.

Section Two. Title to the Contiron Areas. The Declarant hereby covenants for itself, its heirs and
assigns, that it will convey fee simple title to the HOA Common Areas depicted on the Plat of Village
on the Green and other associated plans and/or maps of the Properties to the Association, free and clear
of ail encumbrances and Hens, except those encumbrances and liens set forth in this Declaration, utility
easements, and storm drdinage easements, prior to the conveyance of the first Lot as shown on a plat of
Village on the Green. Following conveyance of Common Areas to the Assoctation, Declatant shall be
entitled to a prorata credit for all expenses of the Association incurred by Declarant (including insurance

~and real estate taxes), which have not theretofore been reimbursed to Declarant. The Common Areas
shall be conveyed without any express or implied warranties, which warranties are hereby expressly
disclaimed by Declarant.

Section Three. Parking Rights. - With respect to each Lot and the improvements thereon, the
garage contained within such Lot, shall be the designated parking area for such Lot and for the sole and
exclusive use of the Owner of such Lot. The Association has the right to designate parking spaces for
cach Lot. -

Seég‘ah Four. TV_Antennas and Cablevision. The Association may pfovide one or more central
television antennas for the convenience of the Members and may supply cablevision and the cost of
these may be included in annual or special assessments. '
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Section Five, .0wnelj Cross Lasements.

(a)  Each Lot shall be improved prior to Declarant’s conveyance of such Lot to an Owner, or
as soon as reasonably possible after such conveyance, Subject to the limitations and qualifications set
forth in Section One of this Article, those portions of each Lot that are outside of the walls of the
residentiaf unit shall be subject to reciprocal cross easements held by every other Owner for reasonable
ingress and egress to and use and enjoyment of an Owner’s Lot, subject to the Association’s rules and
regulations pertaining to same (the “Cross Easements”). The Cross Easements created herein shall be
appurtenant to the Lot of each Owner and each Owner’s rights under said Cross Easements shall pass
with the title to said Lot.

(b) The Assoctation shall have the responsibitity for tending and maintaining those portions
of-each Owner’s Lot that are subject to the Cross Easements created in Section Five of this Article 1[I
(the “Cross Easement Areas”). The Association shall have the right to landscape and make, erect or
install non-structural improvements (such as watking or biking paths and the like) in or on the Cross
Easement Areas, and the Association may recover the cost of same through annual or special
assessments.

() The Association shall indemnify and hold harmless each Owner against claims, causes of
action and liability for personal injuries or property damage suffered or allegedly suffered by a person
white such person was on the portion of each Owner’s Lot that is subject to the Cross Easement Areas, if
such person was present at such location at the time of the injury or alleged injury by virtue of the Cross
Easement rights created under this Declaration; provided, however, notwithstanding anything to the
contrary herein, such indemnification and hold harmless undertaking is limited to the extent the liability
insurance obtained by the Association pursuant to Article VIII covers such indemnity and hold harmless
undertaking by the Association; further provided, however, in no event shall the Association indemnify
or hold harmless an Owner against liability arising as a result of the Owner’s own negligence or
intentional misconduct whether by acts or omissions, including but not limited to liability arising as a
result of an Owner’s violation of this Declaration, or the Rules and Regulations or Bylaws of the
Association.

ARTICLE IV

MEMBERSHIP, VOTING RIGHTS, AND PURPOSES

Section One.  Every Owner shall be a Member of the Association. Membership shall be appurtenant to
and may not be separated from ownership of any Lot. :

Section Twe. The Association shall have two classes of voting membership:

Class A. Class A Members shall be all Owners with the exception of the Declarant and
shall be entitled to one (1) vote for each Lot owned. When more than one petrson holds an interest in
any Lot, all such persons shall be Members. The vote for such Lot shall be exercised ag they among
themselves determine, but in no event shall more than one vote be cast with respect to any Lot.

Pasquinelli /HOA/Village on the Greea / Declaration 09.25.03 o 3




Class B. The Class B Member(s) shall be the Declarant and shall be entitled to three (3) votes
for each Lot owned. The Class B membership shall cease and be converted to Class A membership on
the happening of either of the following events, whichever occurs carlier:

(a) when seventy five percent {75%) of the Lots on the Properties are deeded to
persons other than Declarant or Declarant’s affiliate; or

(b) five (5) years after this Declaration is recorded in the Real Property Records.

Section Three. Until the Class B Members are converted to Class A Members, Declarant is entitled to
appoint all Board of Directors members, and the Association need not hold a meeting to elect directors
until conversion of the Class B Members. :

Section Four. The Association shall have the right, duty and responsibility to: (i) acquire, administer,
maintain and care for the Common Areas and administer, maintain and care for the Cross Easement
Areas; (ii) administer, maintain and care for to tepair and restore the exterior of the Lots and the
residential units thereon; (iii) establish, levy and collect assessments; (iv) engage contractors, vendors,
employees or agents as it deems necessary to carry out all rights, duties and responsibilities; (v) make
payment to contractors, vendors, employees or agents for services provided in carrying out the purposes
of the Association; (vi} enforce this Declaration; (vii) perform all rights, duties and responsibilities set
forth in the Declaration, Articles and Bylaws of the Association,

ARTICLE Y
COVENANT FOR MAINTENANCE ASSESSMENTS

Section One. Creation of the Lien and Personal Oblization of Assessments. Each Owner of any
Lot by acceptance of a deed therefor, whether or not it shall be so expressed in such deed, is deemed to
covenant and agree to pay to the Association: (1) annal assessments or charges and (2) special
assessments, such assessments to be established and collected as hereinafter provided. The arnual and
special assessments, together with interest, late charges, costs and reasonable attorney's fees, shall be a
charge on the Lots and shall be a continuing len upon the Lots against which each such assessment is
made. Each such assessment, together with interest, late charges, costs and reasonable attorney's fees,
shall also be the personal obligation of the person who was the Owner of such Lot at the time whez i
assessment fell due, The personal obligation for the delinquent assessments shall not pass to his or ke
Successors in title unless expressly assumed by them. If the Association should be dissolved or cease to
exist, then in that event, every Owner of 3 Lot at the time of required maintenance shall be jointly and
severally liable for any and all costs attendant thereto.

Section Two. Purpose of Assessments. The assessments levied by the Association shall be used
exclusively to promote the recteation, health, safety, and welfare of the residents of the Properties snd in
particular for: (1) the improvement, maintenance, repair, and reconstruction of the Common Areas and
Cross Easement Areas, and the exterior of the residential units, " including landscaping; (2) the
maintenance, repair, and reconstruction of (a) private water and/or sewer lines {(and any meters or lift
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stations associated therewith), (b) any pond (detention or retention), (¢) pool and pool house, (d) private
streets, (e) private lighting, driveways, walks, and parking areas and such maintenance to include the
cutting and removal of weeds and grass, the removal of trash and rubbish, or any other maintenance, &
Declarant installed perimeter and pool fences (g) entry monuments and (h) benches and grills installed
by Declarant or Association in the Common Areas and Cross Easement Areas; (3) the use and
enjoyment of the Common Areas and Cross Easement Areas, including, but not limited to, the cost of
repairs, replacements, and additions; (4) the cost of labor, equipment, materials, management, and
supervision; (5) the payment of taxes and public assessments assessed against the Common Areas; (6)
the procurement and maintenance of insurance in accordance with this Declaration; (7) the employment
of attorneys to represent the Association when necessary; (8) the provision of adequate reserves for the
replacement of capital improvements, including, without limiting the generality of the foregoing, roofs,
paving, and any other major expense for which the Association iz responsible; and (9) such other needs
as may arise. Nothing in the foregoing or in this Declaration shall be construed as obligating the
Association to maintain or repair the sprinkler System that is to be installed in each residential unit by
Declarant, and the expense of maintaining such system that is'to be installed in each residential ynit by
Declarant, and the expense of maintaining such system in compliance with applicable fire ordinances
shall be the sole responsibility of the Owner(s) of such residential unit.

Section Three. Reserves. The Association shall establish and maintaig an adequate reserve fund
- for the periodic maintenance, repair, and replacement of improvements to the Common Ateas and Cross
Easement Areas, and those other portions of the Properties, which the Association iay be obligated to
maintain, and for unusual and unforeseen expenses of the Association. Such reserve fund is to be
established, insofar as is practicable, out of annual assessments for common expense. Further, the
reserve fund may be applied to operational deficits provided adequate reserves are maintained,

Section Four. Maximum Annual Assessment. Until Janvary 1 of the year immediately following the
conveyance of the first Lot to an Owner, the maximum annual assessment shall be Eighteen Hundred
Dollars ($1800) per Lot (except that pursuant to Section Seven of this Article, the maximum anpnual
assessment for Lots owned by Declarant which are not occupied as a residence shall be Nine Hundred
Dollars ($900) per Lot).

(a)  From and after January I of the year immediately following the conveyance of the first
Lot to an Owner, the maximum annua} assessment may be increased by the Board of Directors effective
January 1 of each year without a vote of Membership, but subject to the limitation that any such increase
shall not exceed the greater of twenty percent (20%) or the percentage increase in the Consumer Pric..
Index (published by the Department of Labor, Washington, D.C.) for all cities over preceding twelve
(12) month period which ended on the previous October 1.

(b)  From and after January 1 of the year immediately following the conveyance of the first
Lot to an Owner, or until increased as provided for in (b) or (¢) below, whichever last oceurs, the
maximum annual assessment may be increased above the increase permitted in Section 4(a) above by a
vote of two-thirds (2/3) of each class of Members who are voting in person or by proxy, at a meeting
duly called for this purpose.
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(c)  The Board of Directors may fix the monthly assessment at an amount which shall not
exceed one twelfth (1/12) of the maximum annual assessment,

Section Five. Special Assessments. In addition to the annual assessments authorized abave, the
Association may levy in any assessment year a special assessment applicable to that year for the purpose
of supplying adequate reserve funds for the replacement of capital improvements; for defraying, in
whole or in part, the cost of any construction, reconstruction, repair or replacement of a capital
improvement upon the Common Areas and Cross Easement Areas or upon a Lot, and in connection with
exterior maintenance, including fixtures and personal property related thereto; for insurance costs of the
Assoctation; or for unusual, unforeseen and nonreoccuring expenses of the Association, provided that
any such assessment shall have the assent of the Board of Directors.

Section Six. Notice and Quorum for any Action Authorized Under Section Four. Written notice
of any meeting called for the purpose of taking any action authorized under Section Four shall be sent to
all Members no less than thirty (30) days nor more than sixty (60} days in advance of the meeting, At
the first such meeting called, the presence of Members or of proxies entitled to cast fifty percent (50%)
of all the votes of each class of Membership shall constitute a quorum. [f the required quorum is not
present, another meeting may be called subject to the same notice requirement, and the required quorum
at the subsequent meeting shall be one-half (1/2) of the required quorum at the preceding meeting. No

such subsequent meeting shall be held more than sixty (60) days following the preceding meeting.

Section Seven. Uniform Rate of Assessment. Both annual and special assessments shall, except
as herein otherwise specifically provided, be fixed at a uniform tate for all Lots and shall be collected on
a monthly basis, Provided, however, that the assessment for Lots owned by Declarant which are not
occupied as a residence, shall at all times be fifty percent (50%) of the assessments for other Lots, |

Section Eight.Date of Commencement of Annual Assessments; Due Dates. The annual assessments
provided for herein shall comnence as to each building on the day of the month on which the first Lot in
such building is conveyed by Declarant, to a non-related entity for occupancy, except Declarant shall
have the following option: (i) Declarant shall commence paying fifty (50%) percent of the regular
assessments for all Lots it owns upon such conveyance or (if) Declarant may elect not to pay any
assessments whatsoever provided it funds any deficiency in the operational budget of the Association
until it commences payment of the assessments in (i) above. Such annual assessments shall be paid
ratably on a monthly basis. The Board of Ditectors shall fix the amount of the annual assessment
against each Lot at least thirty (30) days in advance of each annual assessment period. Written notic. -
the annual assessment shall be sent to overy Owner subject thereto. The due dates shall be established
by the Board of Directors. The Association shall, upon demand, and for a reasonable charge, furnish a
certificate signed by an officer of the Association setting forth whether the assessments on a specified
Lot have been paid. Non-related entity means an entity, which is not owned, managed, or operated by
any common individuals. ' C

Section Nine. Effect of Nonpavment of Assessments: Remedies of the Association. A late charge of
Twenty Five and No/100 Dollars ($25.00) shall be added to any assessment not paid within fifteen (15)
days after the ‘due date, together with interest from the due date at eight percent (8%) per annum, The
Association may bring an action at law against the Owner personally obligated to pay the same or
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foreclose the lien against the property, and in either event: interest, costs, and reasonable attorney's fees
of any such action shall be added to the assessment, subject to the applicable provisions of the Owners
Protection Act. No Owner may waive or otherwise escape liability for the assessments provided for
herein by non-use of the Common Areas and Cross Easement Areas or abandonment of his or her Lot.

Section Ten. Subordination of the Lien to Mortgages and Ad Valorem Taxes. The lien of the
assessments provided for herein shall be subordinate to the lien of any first mortgage and ad valorem

taxes. Sale or transfer of any Lot shall not affect the assessment lien, However, the sale or transfer of

any Lot pursuant to mortgage or tax foreclosure or any proceeding in leu thereof shall extinguish the

lien of such assessments as to payments, which became due prior to such sale or transfer. No such sale

or transfer shall relieve such Lot from liability for any assessments thereafter becoming due or from the

lien thereof,

@ecﬁnn Eleven, Working Capital Fund. At the time of closing of the sale of each Lot, a sum equal to

at Jeast two (2) months' assessment for each Lot shall be collected by the Declarant and transferred to the
Association for use as working capital. The purpose of said fund is to insure that the Association will
have adequate cash available to satisfy expenses, and to acquire additional equipment or services
deemed necessary or desirable. Amounts paid shall not be considered advance payment of monthly
installments of annual assessments.

Section_Twelve. Default By Association: Upon default by the Association in the payment o the
jurisdiction entitled thereto of any assessments for public improvements or ad valorem taxes levied
against the Common Areas, which default shal continue for a period of six (6) months, each Owner of a
Lot shall become personally obligated to pay the jurisdiction a portion of the taxes or assessments in an

- amount determined by dividing the total taxes and/or assessments due to the jurisdiction by the total
number of Lots in the Properties. If the sum is not paid by the Owner within thirty (30) days following
teceipt of notice of the amount due, the sum shall become a continuing lien on the praperty of the
Owner, his or her heirs, devisees, personal representatives, and assigns. The taxing or assessing
jurisdiction may either bring an action at law against the Owner personally obligated to pay the same, or
may elect to foreclose the lien against the property of the Owner.

Section Thirteen, Evidence of Lien. To evidence the Association’s lien for unpaid assessments
-provided for in this Article V, the Association shall prepare a written notice of the lien setting forth the
amount of the unpaid indebtedness, the name of the Owner(s) of the Lot covered by such lien, and a
legal description of the Lot covered by such lien. Such notice shall be executed by an officer of i
Association and shall be recorded in the Real Property Records.

ARTICLE V1
EXTERIOR MAINTENANCE AND PARTY WALLS
Section One. Exterior Maintenance, In addition to maintenance of the Common Areas and Cross
Easement Areas, the Association shall provide exterior maintenance upon each Lot as follows: paini

and/or stain the exterior of the residential unit on the Lot; repair, replace and care for roofs, gutters,
downspouts, ‘exterior building surfaces, trees, shrubs (excluding those planted by an Owner), grass,
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walks, mailboxes, perimeter and pool fences installed by Declarant or the Association, exterior post
lights (excluding electricity therefor), and other exterior improvements. Notwithstanding the foregoing,
the Association’s exterior maintenance obligation shall not include glass surfaces, or any 1 enents
installed by an Owner. No maintenance performed by an Owngr shall Tedvce the assessment payable by

. him to the Associatio

(As a matter of information to future Members of the Association, the Declarant desires to make
it known that due to differing amounts of exposure to the elements and other factors, some Lots may
require more maintenance than others and that it is in the best interest of the entire Association that ail
units be properly maintained and that the Association shall be required to provide such maintenance
provided for herein and make a uniform charge without regard to the actual cost of maintenance of each
Lot)

kn the event that the need for maintenance or repair is caused through the willful or negligent act
of the Owner, his or her family, or guests, or invitees, the cost of such maintenance or epairs shall be
added to and become a part of the assessment to which such Lot is subject, which is not subject to any
maximum. The Association is hereby granted an easement right of access to go upon any Lot for
performance of repairs or maintenance, the responsibility of which is the Association's hereunder.

Subject to the provisions of this Declaration as expressly set forth as the obligations of the
Association, all maintenance, repait or replacement of the Lot and all structures, and other
improvements located within the Lot shall be the sole responsibility of the Owner thereof who shall
perform such maintenance in a manner consistent with the community and the applicable provisions of
this Declaration.

Section Two. Party Walils,

(3)  General Rules of Law to Apply, FEach wall which is built as a part of the original
construction of the residential units upon the Properties and placed on the dividing line between the Lots
shail constitute a party wall, and, to the extent not inconsistent with the provisions of this Article, the
general rules of law regarding party walls and liability for property damage due to negligence or willful

. acts or omissions shall apply therete. No alterations may be made to any party wall other than non-
structural alterations to the interior surfaces of such walls (i.e., the surfaces of such walls facing the
interior of a residential unit); provided, however, that under no circumstances shall any alterations or
attachments be made to any party wall surface that would create or result in the creation of any in i -
wall speakers, intercoms or other sound systems of any type or function, or any in-the-wall afesiiy,

. whether as part of a security system or otherwise, or any other device, item, component or system
-designed for the creation or emission of sound,

(b)  Sharing of Repair and Maintenance. The ¢ost of reasonable repair and maintenance of a
party wall shall be shared by the Owners who make use of the wall in proportion to such use.

_ (¢)  Destruction by Fire or Other Casualty. Ifa party wall is destroyed or damage;i by fire or
other casualty, any Owner who has used the wall may restore it, and if the other Owners thereafier make

use of the wall, they shall contribute to the cost of restoration thereof in proportion to such use without

' Pesquinelii /HOA/Villago on tho Green / Declaration 09.25.03 o ' 13

&



prejudice, however, to the right of any such Owners to call for a larger contribution from the others
under any rule of law regarding liability for negligent or willful acts or omissions.

(d)  Weatherproofing. Notwithstanding any other provision of this Article, an Owner who by
his or her negligent or willful act causes the party wall to be exposed to the elements shall bear the
whole cost of furnishing the necessary protection against such elements.

(&>  Right to Contribution Runs With Land. The right of any Owner to contribution from any

other Owner under this Article shail be appurtenant to the land and shall pass to such Owner's successors
in title.

) Arbitration. In the event of any dispute arising concerning a party wall or under the
provisions of this Article, each party shall choose one arbitrator, and such arbitrators shall choose one
additional arbitrator, and the decision shall be by a majority of all the arbitrators pursuant to arbitration
under Article XII, Section Three (d).

ARTICLE VII
ARCHITECTURAL CONTROL

Except for Declarant or Developer installed improvements, no landscaping, building, fence,
signs, wall, antenna, satellite dish, or other structure or improvement shall be commenced, erected, or
maintained upon the Properties, nor shall any exterior addition to or change or alteration therein
(including but not limited to, color or painting or the exterior and type of exterior finish, any existing or
builder-installed construction material, plant material or ground cover) be made, except in exceptional
cases, when in such case, three copies of the plans and specifications showing the nature, kind, shape,
height, materials, and location of the same shall have been submitted to and approved in writing as to
harmony of external design and location in relation to surrounding structures and topography by the
Board of Directors of the Association, or by an architectural commitice composed of three (3) or more
tepresentatives appointed by the Board (said committee being hercinafter referred to as the
“Axchitectural Contro} Comnmittee"). Absent such approval, the proposed improvement may not be
commenced.

In the event an Owner of any Lot in the Properties shall make unauthorized changes to the
premises and the improvements situated thereon in a manner unsatisfactory to the said Board of
Directors or the Architectural Conirol Committee, said Board of Directors or the Architectural Contro.
Committes shall have the right, through its agents and employees, to enter upon said Lot and to repair,
maintain and restore the Lot and the exterior of the buildings and any other improvements erected
thereon or upon compliance with the notice and hearing provisions, to the extent applicable of the
Owners Protection Act, seek enforcement of Owner’s obligations under this Declaration in a court of
competent jurisdiction. The cost of such restoration and exterior maintenance and any other costs or
attomney's fees incurred in the enforcement of the rights under these provisions shall (to the extent
permitted by the Owners Protéction Act) be added to and become a part of the assessments to which
such Lot is subject. Any approval by the said Board of Directors or the Architectural Control
Committee shall be in accordance with the requirements set forth hereafter, and must be in writing.
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ARTICLE VIII
INSURANCE

Section One. Insurance coverage on the Property shall be governed by the following provisions:

(@)  Ownership of Policies. All insurance policies upon the Properties shail be purchased by
the Association for the benefit of all the Association and the Owners and their morigagees as their .
interest may appear, and provisions shall be made for the issuance of certificates of mortgagee -
endorsements to the mortgagees of Owners. Owners may, at their option, obtain insurance coverage at
their own expense (1) upon their own personal EWMVGIHEHB to their Lot (iii) for
their personal liability and (1v) living expense and such other coverage, as they may desire.

{(b)  Coverage, All buildings and improvements upon the Properties and all personal property
of the Association included in the Common Areas and Cross Easement Areas and facilities shall be
insteed in an amount equal to one hundred percent {100%) insurable replacement value as determined
annually by the Association with the assistance of the insurance company providing coverage. Such
coverage shall provide protection against:

(1) Loss or damage by fire and other hazards covered by a standard extended coverage
endorsement; :

(if} Such other risks as from time to time shall be customarily covered with respect to
buildings on the land; and

(iii} Such policies shall contain clauses providing for waiver of subrogation.

(c)  Liability, Public liability insurance shall be secured by the Association with limits of
liability of no less than One Million Dollars ($1,000,000.00) per occurrence and shall include an
endorsement to cover liability of the Owners as a group to a single Owner. There shall also be obtained
such other insurance coverage, as the Association shall determine from time to time to be desirable and
. necessary.

(d)  Premiums. Premiums for insurance policies purchased by the Association shall be paid
by the Association and shall be included as part of the annual assessment described in Article V above,

(e)  Proceeds. All insurance policies purchased by the Association shall be for the benefit of
the Association and the Owners and their mortgagees, as their interest may appear, and shall provide that
all proceeds thereof shall be payable to the Association as insurance trustee under this Declaration. The
sole duty of the Association as insurance trustee shall be to receive such proceeds as are paid and to hold
the same in trust for the purpose stated herein or stated in the Bylaws and for the benefit of the Owners
and their mortgagees in the following shares: .
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(i) Proceeds on account of damage to Common Areas and Cross Easement Areas and
facilities held for the Association,

(ii) Proceeds on account of damage to Lots shall be held in undivided shares for the
Owners of damaged Lots in proportion to the cost of repairing the damage suffered by each
Owner, which cost shall be determined by the Association.

(tii} In the event a mortgagee cndorsement has beep issued for any Lot, the share of the
Owner shall be held in trust for the mortgagee and the Owner as their interests may appeat,

§3) Deductibles. The Owners suffering any loss shall be responsible to bear the cost of any
deductibles among themselves, and if a deductible applies to multiple losses, the deductible shall be
prorated among the Owners based on the amount of loss incorred individually to the aggregate losses.

Section Twe. Distribution of Insurance Proceeds, Proceeds of insurance policies received by the
Association, as insurance trustee shall be distributed to or for the benefit of the beneficial Owners in the
following manner: '

(a) Expense of the Trust. All expehses of the insurance trustee shall be first paid or
provisions made therefor.

. (b  Reconstruction or Repair. The remaining proceeds shall be paid to defray the cost of
repairs. Any proceeds remaining after defraying such cost shall be disteibuted to the beneficial Owners
as above provided, .

Section Three. Fidelity Insurance or Bond. All persons responsible for or authorized to expend funds
or otherwise deal in the assets of the Association or those held in trust, shall first be bonded by a fidelity
insurer to indemnify the Association for any loss or default in the performance of their duties in an
amount equal to six (6} months’ assessments, plus reserves acoumulated.

ARTICLE IX

USE RESTRICTIONS

Section One. Rules and Regulations. The Board of Directors of the Association shall have the povecr
to formulate, publish and enforce reasonable rules and regulations concerning the use and enjoyment of
the Common Areas and Cross Easement Areas. Such rules and regulations may provide for imposition
of fines or penalties for the violation thereof, or for the violation of any of the covenants and conditions
contained in this Declaration, '

Section Two. Antennas and SateHite Dishes. No outside radio transmission tower, receiving antenna,

or sateflite dish shall be erected by an Owner within the Properties without the prior written appraval of .
the Architectural Control Committee. :
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Section Three. Quiet Enjbment. No obnoxious or offensive activity shall be carried on upen the

Properties, nor shall anything be done which may be or may become a nuisance or annoyance to the
neighborhood.

Section Four. Dwelling Size. The total square footage of the main structure located on a Lot, exclusive
of onc-story open porches and garages shall not be less thag 900 square feet,

Section Five, Nuisances. No activity deemed noxious or offensive by the Architectural Controf
Committee shall be carried on upon any Lot or within the Common Areas and Cross Easement Areas,
nor shall anything be done thereon which may be or may become an annoyance or nuisance to the
neighborhood as determined by said Architectural Control Committee. Examples of such offensive
activities shall include, but to be limited to, the ori gination or emission of any loud or disturbing noise or
vibrations; the maintenance of an auto repair site, the maintenance of unsightly outdoor storage of
personal property (including toys, motorcycles or other motor vehicles, tricycles, bicycles, wood piles or
other miscellaneous items) on porches, patios, terraces or yards; or similar unsightly activity not in
keeping with the aesthetic character and hi gh level of appearance of the community. The Architectural
Control Committee, with the approval of the Board of Directors, may e¢stablish reasonable rules and
regulations for enforcing the provisions of this Section Five.

Section Six. Parking of Vehicles and Use of Property. No commercial vehicle, house trailer, boat,

boat trailer, camper, tent, shed, or any other such vehicle, trailer, vessel or temporary structure shall be
permitted to be parked or placed within the Propertics except within area(s) which may be specifically
designated for such purposes by the Association; provided, however, commercial vehicles, temporary
buildings and other structures shall be permitted during the construction period by Declarant or as a
temporary real estate sales office or construction office of Declarant. On-street parking is restricted to (—‘
deliveries, pick-up or short term guests and short-term invitees, and shall be subject to such reasonabje
rules and regulations as shall be adopted by the Board of Directors. The Lot shall be used for residential
purposes. No garage, outbuilding, or other appurtenant structure shall be used for residential purposes,
either temporarily or permanently, nor shall any portion of the Property (except as expressly stated in the
preceding sentence) be used except for residential purposes and for purposes incidental or necessary
thereto. Home offices shall be allowed provided it does not create any traffic other than Owners w0
Occupants within the Properties. “Residential purposes” means residing in a Lot for any period of time.

Section Seven, Signs. With the exception of signs erected by Declarant pursuant to Article XII hereof,
no sign of eny kind whatsoever shall be erected upon or displayed or otherwise exposed to view o1 & .-
Lot or any improvement thereon without the prior written consent of the Board of Directors of the
Association. Nothing shall be caused or permitted to be hung or displayed on the outside or inside of
windows (except inoffensive drapes or curtains) or placed on the outside walls of a building or otherwise
outside of a residential unit on a Lot, or any part thereof, unless authorized by the Board of Directors of
the Association.

- Section Fight. Animals. No animals, livestock or pouliry of any kind shall be raised, bred or kept on
any Lot; provided, however, dogs, cats or other household pets may be kept, not to exceed & total of two
(2) such animals, provided they are not kept, bred or maintained for any commercial purposes. The
foregoing limitation on the number of ‘pets shall not apply to. hamsters, small- birds, fish or other
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constantly caged animals, nor shall it apply to require the removal of any litter born to a permitted pet
prior to the time that the animals in such litter are three (3) months old. If any animal inay, in the sole
discretion of the Board of Directors ot its designated committee, make an objectionable amount of noise,
endanger the health of the occupants of other Lots, or otherwise constitute a nuisance or inconvenience
to the Owner of ather Lots, such animal shall be removed upon the request of the Board of Directors or
its designated committee. If the Owner of such animal fails or refuses to honor such request, the animal
may be removed at the direction of the Board of Directors. An Owner’s failure to remove fecal matter
or other solid waste left in any Common Areas and Cross Easement Areas by an animal owned by an
ocoupant of such Owner’s Lot (or their guests or invitees) shall be conclusively deemed to be a
nuisance, and shall subject such Owner to such reasonable penalties as may be determined by the
Assaciation, including without limitation, upon repeated violations, the removal of such animal as
described above. The cost and expense of any removal of an animal under this Section Eight shall be
the sole responsibility of the Owner of the Lot where the animal was kept (or was brought by a guest or
invitee). In the event that such Owner fails to reimburse the Association for such cost and expense
within twenty-one (21) days after the Association’s demand for reimbursement, such cost and expense
shall become part of the annual assessment against such Lot, and the amount of such cost or expense
assessed against such Lot shall not be counted or considered in determining whether a maximum
assessment has been made against such assessed Lot under Article V, Section Four of this Declaration,

Section Nine. Control of Pets. Every person owning or having possession, charge, care, custody or
control of any dog, cat or other uncaged pet shall keep such pet exclusively inside his own residential
unit; provided, however, that such pet may be outside the Owner’s residential unit if it be under the
control of a competent person and restrained by a chain, leash or other means of adequate physical
control.  All Owners must control their pets at all times, whether or not such Owner is present, in a
manner that will prevent any pet from (i) making noise at objectionable sound levels for extended
periods of time, whether continuously or intermittently, (ii) endangering the health or safety of other
Owaers, their families, guests or invitees or creating fear in other Owners as to the safety of themselves,
their families, guests or invitees, or (iti) otherwise constituting a nuisance or inconvenience to the
Owner(s) of any other Lot; all of the foregoing as determined by the Association. Any pet identified by
the Association as a potentially dangerous animal constituting an unreasonable risk or threat to any other
Owner or as to other Owners generally, whether or not such risk or threat is deemed immediate or
imminent, or as to the family, guests or invitees of any Owner or other Owners generally, whether due to
the type, kind or species of such animal, or its size, natural proclivities or inherent nature, or as a resuit,
whether in whole or in part, of the known tendencies, habits, disposition or history of such animal, or as
- a result of the manner in which such animal generally is supervised and controlled by its owner, or .
any combination of any of the foregoing reasons, shall be subject to such further restrictions or contiu)
as the Association may in its.absolute discretion deem appropriate, which further restrictions or control
may include, without limitation, any one or more of the following additional requirements: (a}
limitations on the time periods or dutations that such animal is permitted to be outside of its Owner’s
residential unit; or (b) permanent removal of the animal from the Property.

Section Ten, Garbage and Refuse Disposal. No Lot shall be used or maintained as a dumping ground
for rubbish, and ail trash, garbage or other waste shall be stored in. sanitary containers in accordance
with the rules and regulations of any health or public safety authority having jurisdiction over the
property. The sanitary containers shall only be placed outside at the earliest the evening before garbage
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pickup day and shall be immediately returned inside the garage after garbage has been picked up. All
garbage and refuse equipment shall be kept in a clean and sanitary condition. No trash, gatbage, or
other waste may be placed within the Common Arees and Cross Easement Areas, except in containers
approved by the Board of Directors.

Section Fleven. Oil and Mining Operations. No oil drilling, oil development operations, oil refining,
quarrying or mining operations of any kind shall be permitted upon or in any Lot, nor shall oil wells,
tanks, funnels, mineral excavations or shafts be permitied upon any Lot or within the Common Areas
and Cross Easement Areas. No derrick or other structure designated for use in boring for oil or natural
gas shall be erected, maintained or permitted upon any Lot or within the Common Areas and Cross
Easement Areas,

Section Twelve. Sterage. No household furnishings, equipment, lawn furniture or related personal
property, including childrens' play objects, grills, bicycles, and lawn ornaments of the Owner shall
temain outside the residential unit or garage overnight, meaning it must all be removed from the front
yards, front porches and placed out of the view of the public. Reasonable arrangements of seasonal
flower pots and hanging baskets are permitted.

Section Thirteen. Fines and Penalties. The Association, by the Board of Directors, may impose fines
and penalties for any violation of this Declaration or this Article, subject to the Owners Protection Act.

Section Fourteen. Rules and Regulations Coucerning the Use of the Lot Rules and Regulation

concerning the use of the Lots may be promulgated by the Association acting by and through its Board
of Directors, each of which shall be deemed to be incorporated herein by reference and made a part
thereof, as amended from time to time. The Association shall deliver such rules and regulations to
Owners prior to the time that they become effective, The rules and regulations promulgated from time
to time shall be deemed to be reasonable and enforceable, so long as they bear any relationship to the
safety, health, happiness and enjoyment of the Owners, and in furtherance of a plan to provide for the
congenial occupation of the Lots, to promote and protect the cooperative aspects of ownership, the value
of the Lots and/or facilitate the administration of the community as a first class, safe, healthy, happy,
quict and restful residential community, The board of directors of the Association is hereby granted
specific power and authority to enforce said rules and regulations.

ARTICLE X

EASEMENTS

All of the Properties, including Lots and Common Areas and Cross Easement Areas, shall be
subject to such easements for driveways, walkways, parking areas, water lines, sanitary sewers, storm
drainage facilities, gas lines, telephone, and electric power lines and other public utilities as shall be
established by the Declarant or by its predecessors in title; further, the Association shall have the power
and authority to grant and establish upon, over, under, and across the Common Areas and Cross
Easement Areas, such further easements as are requisite for the convenient use and enjoyment of the
Properties. In addition, there is hereby reserved in the Declarant and its agents and employees an
casement and right of ingress, egress, and regress across all Common Areas and Cross Easement Areas
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for the purpose of construction of improvements within the Properties, including the right of temporary
storage of construction materials on said Common Areas and Cross Easement Areas.

S0 long as Declarant owns any property described on Exhibit A, Declarant reserves blanket
easements and the right to grant such specific easements aver all the Properties, including Lots and
Common Areas and Cross Easement Arcas, as may be necessary in conjunction with the arderly
development of the property described on Exhibit "A" or any adjacent property (including without
limitation the planning, construction, marketing, leasing, management and maintenance of
improvements) for use, enjoyment, access, construction and maintenance of public or private utilities
and storm drainage (whether subsurface or surface). No such easements may be located within the area
beneath any building located thereon.

All Lots shall be subject to easements for the encroachment of initial improvements constructed
on adjacent Lots by the Declarant to the extent that such initial improvements actually encroach
including, but not limited to, such items as brick tedges, veneer, overhanging eaves and walls.

Declarant reserves access easements over all Lots for construction, either for that Lot or any
adjacent property and easements for the instaltation of public or private utilities and storm drainage
‘(whether subsurface or surface).

To the extent Declarant deems it necessary or appropriate to execute and file in the appropriate
public records any instrument to specifically evidence, identify. and/or establish of record any easement
reserved generally herein, Declarant is and shall be authorized to grant such easements, in its own name
or in the name of the Association, and to execute and record written evidence of the same, without the
approval er joinder of any other party, including, but not limited to, the Association, so long as
- Declarant holds record title to the Common Areas. After the conveyance by the Declarant to the
Assaciation of record title to the Commeon Areas, any such written easement shall be given, if at all, by
the Association and shall require the signature of the President of the Association (or any other duly
authorized officer of the Association) or, if not the President or other officer duly authorized, then all of
its Directors. Any third-party relying on a written and recorded easement instrument granted either by
the Declarant or by the Association shail be entitled to rely upon any and all recitations set forth therein
as true and correct statements of fact as to ownership of the Common Areas and the authority of the
person or party executing such easement instrument, and the same shall be deemed presumptively true,
correct and legally binding for all purposes on all properties affected thereby, including any Lot(s) or
portion of the Common Areas described therein or encumbered thereby.

ARTICLE X1

DECLARANT’S RIGHTS

The right is reserved by Declarant, or its agents, to place and maintain on the Properties all
model homes, sales offices, advertising signs.and banners and lighting in connection therewith and other
promotional facilities at such locations and in such forms as shall be determined by Declarant, There is
also reserved unto Declarant, its agents and prospective purchasers and tenants, the right of ingress,
egress and transient parking in and through the. Properties for such sales purposes. Declarant also
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reserves the right to maintain on the Properties without charge (a) a general construction office for
Declarant's contractors and (b) appropriate parking facilities for the employees of Declarant's agents and
contractors. Notwithstanding any other provision to the contrary, no annual or special assessment shall
be due for any models of the Declarant. Notwithstanding any provision herein to the contrary, the rights
and easements created under this Declaration are subject to the right of Declarant to execute alj
documents and do all other acts and things affecting the Properties, which in the Declarant's Opinion, are
required to implement any right of Declarant set forth in this Declaration (including the making of any
dedications or conveyances to public use) provided any such document or act is not inconsistent with the
then existing property rights of any Owner.

In any event, Declarant reserves the right and power and each Owner by acceptance of a deed to a Lot is
deemed to and does give and grant to Declarant a power of attorney, which right and power is coupled
with an interest and runs with the title to a Lot and is irrevocable (except by Declarant), without the
consent, approval or signature of each Owner, to amend the Declaration and all attachments, (i) to the
- extent necessary to conform to the requirements then govering the purchases or insurance of mortgages
by The Mortgage Corporation, Federal National Mortgages Association, Governmental National
Mortgages Association, Federal Home Loan Mortgage Corporation, Mortgage Guaranty Insurance
Corporation, Department of Housing and Urban Development, the Federal Housing Administration, the
Veterans Administration, or any other similar agency or organization, (i) to induce any such agencies or
entities to make, purchase, sell, insure or guarantee first morfgages covering Lot ownership, (iii) to
correct typographical errors, surveyor errors in deseriptions or otherwise, or obvious factual errors or
omissions, the correction of which would not impair the interest of any Owner or mortgagee, (iv) bring
this Declaration into compliance with ail applicable laws, (v) to amend any Exhibits, (vi) to exercise any
Special Declarant Righis or development rights; or (vii) to amend this Declaration in any manner which
does not materially affect an Owner’s use and enjoyment of his or her Lot, and further provided that if
there is an Owner other than the Declarant, the Declaration shall not be amended to increase the scope or
the period of control of the Declarant. Each deed, mortgage, other evidence of obligation, or other
instrument affecting a Lot and the acceptance thereof shall be deemed to be a grant and acknowledgment
of, and consent to the reservation of, the power of Declarant to vote in favor of, make, execute and
record any of the foregoing amendments. The rights of Declarant under this Section shall terminate at
such time as Declarant no longer holds or controls title to a Lot and the right of Declarant to add the
Additional Property has expired. !

ARTICLE X11
DISPUTE RESOLUTIONS AND LIMITATIONS ON LITIGATION

Section One. Agreement to Avoid Costs of Litization and to Limit Rights ¢o Litigate Disputes. The
Association, Declarant, all Persons subject to this Declaration, Qwners and any Person not otherwise
subject to this Declaration who agrees to submit to this Article (collectively, "Bound Parties") agree to
encourage the amicable resolution of disputes involving the Properties in order to avoid the emotional
- and financial costs of litigation. Accordingly, each Bound Party covenants and agrees that all claims,
grievances or disputes between such Bound Party and any other Bound Party involving the Properties
- including, without limitation, claims, grievanices or disputés arising out of or relating to the
interpretation, application or enforcement of this Declaration, the By-Laws, the Association rules, or the
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Articles (collectively "Claim"), except for those Claims authorized in Section Two, shall be resolved
using the procedures set forth in Section Three in lieu of filing suit in any court or initiating proceedings
before any administrative tribunal seeking redress ot resolution of such Claim,

Section Two. Exempt Claims. The following Claims ("Exempt Claims") shall be exempt from the
provisions of Section Three;

(a) . Any suit by the Association against any Bound Party to enforce the provisions of Article
V (Assessments);

(b)  Any suit by the Association to obtain a temporary restraining order (or equivalent
emergency equitable relief and such other ancillary relief as the court may deem necessary in order to
maintain the status quo and preserve the Association's ability to enforce the provisions of Article VII
(Architectural Control) and Article IX (Use Restrictions);

()  Any suit between Owners (other than Declarant) seeking redress on the basis of a Claim
which would constitute a cause of action under federal law or the laws of the State of Texas in the
absence of a claim based on the Declaration, By-Laws, Articles or rules of the Assaciation, if the
amount in controversy exceeds $5,000.00;

(d) Any suit arising out of any written contract between Owners, or between the Declarant
and any Builder, which would constitute a cause of action vnder the laws of the State of Texas in the
absence of the Declaration, By-Laws, and Articles of the Association;

(¢} Any suit in which all parties are not Bournd Parties; and
163] Any suit between Declarant and Declarant’s mortgagee.

Any Bound Party having an Exempt Claim may submit it to the alternative dispute resolution
procedures set forth in Section Three, but there shall be no obligation to do so. The submission of an
Exempt Claim involving the Association to the alternative dispute resolution procedures of Section
Three shall require the approval of the Association.

Section Three. Mahdatoﬂ Procedures for AN Other Claims. All Claims other than Exempt Claims

shall be resolved using the following procedures: :
(@) Notice. Any Bound Party having a claim ("Claimant") against any other Bound Pariy
. ("respondent"), other than an Exempt Claim, shall notify each respondent in writing of the Claim (the
- "Notice"), stating plainly and concisely:

(1) The nature of the Claim, including date, time, location, persons involved and
respondent’s role in Claim; : _ : '
(2) The basis of the Claim (*Claimant”) (i.e., the provisions of this Declaration, the
. By-Laws, the Articles or rules or other authority out of which the claim arises);
(3)  What Claimant wants Respondent to do or not to do to resolve the Claim;
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" (4)  The Claimant wishes to resolve the Claim by mutual agreement with Respondent
and is willing to meet in person with Respondent at a mutually agreeable time and
place to discuss in good faith ways to resolve the Claim.

(b)  Negotiation.

(1} Each Claimant and Respondent (the "Parties") shall make every reasonable effort
to meet in person and confer for the purpose of resolving the Claim by good
negotiation,

(2)  Upon receipt of a written request from any Party, accompanied by a copy of the
Notice, the Board may appoint a representative to assist the Parties in resolving
the dispute by negotiation, if in its discretion it believes its efforts will be
beneficial to the Parties and to the welfare of the community.

{c) Mediation.

(H If the Parties do not resolve the Claim through negotiation within 30 days of the
date of the Notice (or within such other period as may be agreed upon by the
Parties) ("Temmination of Negotiations"), Claimant shall have 30 additional days
within which to submit the Claim to mediation under the auspices of any dispute
resolution center or other such independent agency providing similar services in
the same geographical area upon which the Parties may mutually agree.

(2)  If Claimant does not submit the Claim to mediation within 30 days after
Termination of Negotiations, Claimant shall be deemed to have waived the Claim,
and Respondent shall be released and discharged from any and all liability to
Claimant on account of such claim; provided, nothing hetein shall release or
discharge Respondent from any liability to Persons not a Party to the foregoing
proceedings.

(3)  Ifthe Parties do not settle the Claim within 30 days after submission of the maiter
to the mediation process, or within such time as determined reasonable or
appropriate by the mediator, the mediator shall issue a notice of termination of the
mediation proceedings (“Termination of Mediation™. The Termination »f
Mediation notice shall set forth when and where the Parties met, that the paiies
are at an impasse, and the date that mediation was terminated,

(4)  Each Party shall, within five days of the Termination of Mediation, make a
written offer of settlement in an effort to resolve the Claim. The Claimant shali
make a final written settlement demand ("Settlement Demand") to the
Respondent. The Respondent shall make a formal written. settlement offer
("Settlement Offer”) to the Claimant. If the Claimant fails to make a Setilement
Demand, Claimants original Notice shall constitute the Settlement Demand. If

Pasquinelli /HOA/Villoge on the Green / Declaration 09.25.03 . ' 23




the Respondent fails to make a Settiement Offer, Respandent shall be deemed to
have made a "zero" or "take nothing" Settlement Offer.

(d)  Fipal and Binding Arbitration.

(1)

Any and all claims, disputes and controversies by and between the Declarant,
Association and/or Owners arising from or related to the Properties, any
improvements to the Properties, the sale of the Properties, including, without
limitation, any claim of breach of contract, negligence, negligent or intentional
misrepresentation or non disclosure in the inducement, execution or performance of
any contract, including this arbitration agreement, and breach of any alleged duty of
good faith and fair dealings, shall be submitted to arbitration by and pursuant to the
tules of Construction Acbitration Services, Inc. (hereinafter CAS}) in effect at the
time of the request for arbitration or by such other arbitration service as Declarant
shall, in its sole discretion select, and pursuant to the rules of that arbitration service
in effect at the time of the request for arbitration. This arbitration agreement shail
inure to the benefit of, and be enforceable by all successors and assigns of the
parties. Any party shall be entitied to recover reasonable attorneys” fees and costs
incurred in enforcing this arbitration agreement, and the arbitrator shall have sole
authority to award such fees and costs. The decision of the arbitrator shall be final
and binding and may be entered as a judgment in any state or federal court of
competent jurisdiction. This arbitration agreement shall be deemed to be a self
executing atbitration agreement.  Any disputes concerning interpretation or the
enforceability of this arbitration agreement, including without limitation, its
revocability or voidability for any cause, the scope of arbitrable issues and any
defense based on waiver, estoppel or laches shall be decided by the arbitrator. The
initiation of or participation by any party in any judicial proceedings concerning this
arbitration agreement or any matter arbitrable hereunder shall not be desined a
waiver of the right to enforce this arbitration agreement, and notwithstanding
provision of law to the contrary, shall not be asserted or accepted as a reason to
delay, to refuse to participate in, or to refuse to enforce this arbitration agreement.
Any party who shall commence a judicial proceeding concerning a dispute that is
arbitrable, however, shall also be deemed a party requesting arbitration within the
meaning of this arbitration agreement. The arbitrator’s compensation shall be borme
equally by the arbitrating parties. Any additional fees may be assessed i
accordance with the arbitration rules and fees. Parfies expressly agree that this
arbitration agreement involves and concerns interstate commerce and is governed by
the provisions of the Federal Arbitration Act (9 USC §1 ef seq.) now in effect as the
same may from time to time be amended, supplanted or replaced, to the exclusion of
any different or itconsistent state or local law, ordinance or judicial rule; and to the
extent that any local law, ordinance or judicial rule may be inconsistent with any
provision of the rules of the arbitration service under which the arbitration
proceeding shall be conducted, the latter rule shall govemn the conduct of the
proceedings. If any provision of this arbitration agreement shall be determined by
arbitrator or by any court to be (i) non-enforceable or (if) have been waived, the
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remaining provision shall be deemed to be severable therefrom and enforceable
according to their terms.

Section Four. Allocation of Costs of Resolving Claims.

(@  Each Party shall bear its own costs incurred prior to and duting the proceedings described
in Section Three (&), (b) and (c), including the fees of its attorney or other representative. Each Party
shall share equally all charges rendered by the mediator(s) pursuant to Section Three {c).

(b)  Each Party shall bear its own costs (including the fees of its attorney or other
representative} incurred after the Termination of Mediation under Section Three (¢) and shall share
equally in the costs of conducting the arbitration proceeding (collectively, "Post Mediation Costs™,
except as otherwise provided in subsection Section Four {c).

(¢)  Any Award, which is equal to or more favorable to Claimant thas Claimant's Settlement
Demand shail add such Claimant's Post Mediation Costs to the Award, such Costs to be borne equally
by all Respondents. Any Award which is equal to or less favorable to Claimant than Respondent's
Settlement Offer to that Claimant shall also award to such Respondent its Post Mediation Costs, such
Costs to be bome by all such Claimants,

Section Five. Enforcement of Resolution, If the Parties agree to a resolution of any Claim through
negotiation or mediation in accordance with Section Three and any Party thereafter fails to abide by the
terms of such agreement, or if any Party fails to comply with the terms of any Award following
arbitration, then any other Party may file suit or initiate administrative proceedings to enforce such
agreement or Award without the need to again comply with the procedures set forth in Section Three, in
such event, the Party taking action to enforce the agreement or Award shall be entitled to recover from
the non-complying Party (or if more than one non-complying Party, from all such Parties pro rata) all
costs incurred in enforcing such agreement or Award, including, without limitation, attorneys fees and
court costs.

Section Six, Commencement of Litigation. (i) Any litigation by the Association other than the
“Exempt Claims” set out in Section Two or (ii) any arbitration against the Declarant shall both require
an affirmative vote of seventy five percent (75%) of the Members of the Association prior to the
institution of such litigation. Notwithstanding any other provision herein to the contrary, under no
circumstances shall the Association be entitled to file any litigation against the Declarant, but any actici:
against the Declarant shall be pursuant to arbitration as set forth in this Declaration,

Section 7. Applicability of the Owners Protection Act. Notwithstanding anything to the contrary to
this Article X1I or elsewhere in this Declaration, any claim against an Owner that is also the nature of an
enforcement action under the Owners Protection Act shall be subject to all the applicable provisions of
the Owners Protection Act. To the extent of any conflict between the enforcement provisions of this
Declaration and the provisions of the Owmers Protection Act, the Owners Protection Act shall be

. , comrollin_g.
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ARTICLE XHI
GENERAL PROVISIONS

Section One. Enforcement. The Declarant, Association, or any Owner shall have the right to enforce,
by proceeding at law or in equity, all restrictions, conditions, covenants, reservations, liens, and charges
now or hereafter imposed by the provisions of this Declaration, Failute by the Declarant, Assaciation or
any Owner to enforce any covenant or restriction herein contained shall in no event be deemed a wajver
of the right to do so thereafter.

Section Two. Severability. Invalidation of any one of these covenants or restrictions by judgment or
court order shall in no way affect any other provisions, which shall remain in full force and effect,

Section Three. Amendment. The covenants and restrictions of this Declaration shali run with and
bind the land, for a term of twenty-five (25) years from the date this Declaration is recorded, after which
time they shall be automatically extended for successive periods of ten (10) years. Except as provided
herein, this Declaration may be amended during the frst twenty (25) year petiod by an instrument
signed by not less than sixty seven percent (67%) of the Lot Owners. No amendment in any
circumstance may alter, amend, or eliminate any right, privilege, or benefit of Declarant or Declarant’s
mortgagee,

Section_Four. Management and Contract Rights of Association, Declarant shall enter into a
contract with a management company or manager for the purposes of providing all elements of the
operation, care, supervision, maintenance, and management of the Properties. Declarant contemplates
that the initial manager may be the Declarant or a firm affiliated with the Declarant. The initial Board of
Directors of the Association shall ratify and approve the management contract, which will provide for
such manager or management company to act as a managing agent for the Association with respect to
the Properties at a rate that shall not exceed the greater of: (i) Fourteen Dollars ($14.00) per month for
each lot that has become subject to an assessment by the Association under Article V, Section Eight of
this Declaration, or (ii) Four Hundred Dollars ($400.00) per month. Any such contract or lease entered
into by Declarant or by the Association while Declarant is in control thereof shall contain a provisio
allowing the Association fo terminate such contract, without fustification or penalty, upon sixty (60)
days notice,

Sectiop Five. FHA/VA Approval. As long as there is a Class B Membership, the following actio:.
will require the prior written approval of the Federal Housing Administration or the Veterans
Administration: annexation of additional properties not included in this Declaration, dedication of
Common Areas, and amendment of this Decl aration of Covenants, Conditions, and Restrictions.

Section Six. Rights of Noteholders. Any institutional holder of a first mortgage on a Lot (“Mortgage
Holder™) will, upon request, be entitled to (&) inspect the books and records of the Association during
- normal business hours, (b) receive an annual financial statement of the Association within ninety (90)
days following the end of its fiscal year, (¢) teceive written notice of all meetings of the Association and
the right to designate a representation to attend all such meetings, (d) receive written notice of any
condemnation or casualty loss that affects either a raaterial portion of the project or the unit securing its
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mortgage, (€} receive written notice of any sixty-day delinquency in the payment of assessments or
charges owed by the Owner of any unit on which it holds the mortgage, (f) receive written notice of a
lapse, cancellation, or material modification of any insurance policy or fidelity bond maintained by the
Owners' Association, (g) receive written notice of any proposed action that requires the consent of a
specified percentage of mortgage holders, and (h) be furnished with a copy of the master insurance
policy.

Section Seven. Notices. Any notice required or desired to be given under the provisions of this
Declaration shall be deemed to have been properly delivered when deposited in the United States mail,
postage prepaid, ditected to the fast known Mortgage Holder or other party entitled to notice, at the last
known address for each such party, all as shown on the books and records of the Association at the time
such notice is given. Notwithstanding the foregoing, any notice required to be given under the Owners
Protection Act shall be governed by the notice provisions contained therein.

Section Eight. Exculpation. It is expressly understood and agreed that nothing contained in this
Declaration shall be interpreted or construed as creating any liability whatsoever, directly or indirectly,
against Declarant or any of its officers, members, managers, employces, agents, altorneys, heirs,
executors, legal representatives, successors or assigns {collectively the Declarant Related Parties) for
monetary relief or damages. In particular, and without limiting the generality of the foregoing, if any
proceeding shail be brought to enforce the provisions of this Declaration, the party instituting such
proceeding shall not be entitled to take any action to procure any money judgment against the Declarant
or any related parties. '

Section Nine. Conflict with the Act: Severability. Should any of the terms, conditions, provisions,

paragraphs, or ctauses of this Declaration conflict with any provisions of Texas law, the provisions of
“ Texas law or the Owners Protection Act shall control unless Texas law or the Owners Protection Act
permits the Declaration to override Texas law or the Owners Protection Act, in which event the
Declaration shall control. The invalidity of any covenant, restriction, condition, limitation, provision,
paragraph or clause of this Declaration, or any part of the same, or the application thereof to any person
or circumstance, shall not impair or affect in any mannet the validity, enforceability or affect of the rest
of this Declaration, or the apptlication of any such covenant, restriction, condition, limitation, provisicn
paragraph or clause to any other person or circumstance.

Section Ten. Disclaimer of all Warranties. Declarant and Developer hereby disclaim and exclude any
and afl warranties, expressed or implied (including, without limitation, any implied warranity of habitabilit;,
‘merchantability, quality or fitness for particular purpose), with respect to the Properties, Common Aress
and the Lots. The Association and any Lot Owner knowingly agree to waive any and all rights that they
may have pursvant to the implied warranty of habitability. The Association and Lot Owners acknowledge
and agree that the sole wasranties that apply to the Properties, Common Areas and the Lots are solely
contained within the purchase agreement for the acquisition of the Lot. :

Section Eleven, Disclaimer of Other Entities. Owmers and the Association acknowledge and
understand that their relationship is with the Declarant pursuant to the written terms of this Declaration,
and no other entity notwithstanding anything to the contrary in advertising, promotional or other
materials, Owners and the Association acknowledge that they have no claim against any entity
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including affiliates, subsidiaries, parents or otherwise under common control of Declarant, and Owners
and the Association waive and release any such claims, if any.

Section Eleven, Assipnments by Declarant. Alf tights which are specified by this Declaration to be the
rights of the Declarant are assignable, mortgageable, pledgeable or transferabie, Any successor to, or
assignee of, the rights of the Declarant hereunder (whether as the result of voluntary assignment,
foreclosure, assignment in lieu of foreclosure or otherwise) shall hold or be entitled to exercise the rights of
the Declarant hereunder as fully as if named as such party herein. No party exercising rights as Declarant
hereunder shali have or incur any liabilities for the acts of any other party which previously exercised or
subsequently shail exercise such rights.

IN WITNESS WHEREOF, the undersigned, being the Declarant herein, has caused this
instrument to be executed in its corporate name and its corporate seal to be hersunto affixed, by
authority of its Board of Directors, the day and vear first above written,

PORTRAIT HOMES-VILLAGE ON THE GREEN LLC

By Sl A Ve
Its r/

By: i %@%

Asmi -Secretary ¢

(CORPO SEAL)

i Xy

WITNESS

STATEOF LLinors

- S8:
COUNTY OF __ly ) t— s ¥
. y . LINOWS
L,_Mary £ [J8f , @ Notary Public in and {oFSsteGH and State do hereby
certify that_doval O &, am i personally appeared before me this day and acknowledged
and that by authority duly given and as the act of the limited liability company, the foregoing instrument

was signed in its name by its V1ée FREs: D - , sealed with its corporate seal and attested
byits _Acgr SeeRerrey : _ '
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WITNESS my hand and official seal, this 2<%lay of Alpvemsse 4003,

“Wama 2/@

Notary Publi¢ ﬂ

My Commission Expires: o2 —/{—*7
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Mary E. o
y  Notary Pubiic, S!at:y of Uinols
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-
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Exhibit “A”

Motez and Bounds Deacription |
. 11,688 Agrea

dohn Fizer Survay, Abstract No. 302

City of Mckinney, Collln County, Texae |

BEING a tract of kund sltuated In the John Fizer Survey, Abstract No. 302, in the City of 1
MoKinney, Collin County, Texas, and belng q portion of a called 11.766~ntre tract of ;
fand conveyed to Pasquinelll Portralt Homes, LP., az evidenced in g Speclal Warranty Deed recorded

In Volurne 5328, Poye 28908, Dsed Records, Collin County, Texos, (DR.C.C.T.) save and excapl o

tract of land conveyed to Westpac Realty Fund X, ae recorded In Volume 5387, Page 1200, Deed

Records, Collin County, Fexos, and balng mors porticulorly deacribsd by metes and bounds gs

follows (heqr!ngn based upon the monumented centarline of Avary Lane qz dadicated In the Final

Plat of Eidorodo Helghts Sectfon il Phase Xii, as Addltlon to tha Clty of MeKinney, Texas, according

to the Map or Pldt therssf racorded In Volyme K at Page 574 of the Plot Records of Collbs

County, Texas {(P.R.C.C.T.), sald bearing being South 0004'51™ Weat):

BEGINNING ot o §/8—Inch Iron rod set for the northwast comer of Lot 44, Block U of
g0ld Bdorado Helghts Sectlon Il Phase X, same on the curving east righl—of—way line of

Lake Forest Drive (a colled 120—feot wide right-of-way), said curve being '« nofr-tangent
curve to the right ot this comner;

THENCE In q norihierly direction, departing the northwest comer of woid Lot 44, aiung

the eaat right—of-woy lne of vold Lake Forest Drive ond along the arc of sald curve to the
right, through a central angle of 18°03'34", having n radius of 1000.00 faet, o chord
bearing of North 07°07°'04" Waal, a chord distance of 279,38 feet ond an arc length of
280.28 foel to a 5/8-inch fron rod set for the point of tangency of sald curve:

THENCE North 0054'42" Eant, continuing clong the sast right—of-way e of sal¢ Loks
Forest Drlve, a distopce of 255.82 feet to o comer, from suld comer, a faund 3/4—Inch iron

rad for the sccupled southwest corner of Lot 4R, Block U of Eidorade Heights Section 1|
Retcl Additien, bears East, 2.2 feel;

THENCE South 89419°26" East, departing the east right—of-way line of said Lake Forest
Drive and along the south Hine of sald Lot 48R, Block U, a distance of 452.24 feet (called
450,00 feet} to o 1/2~inch ron rod found for the cooupied southeast comer of sald Lot 46;

THENCE ‘Nerth 00°54°42" East, along the occupled east line of sald Lot 46R, ¢ distonce of 195.87 )
feat to a 5/8—lnch jron rod set for the southwest comer of ¢ colled 9.163 acre tract of lond :
conveyed to Woolpoc Reolty Fund X, recordad in Volume 3387, Page 1200, Deed Records, Collin . |
County, Texas, same belng at the beginning of non—tangent curve to_the right ot this comner

THENCE along the occupled zouth line of said Westpae Reclty troct ond dlong the are of sald ourve
to the right, through a central angle of +57°48°, having o radius of 1502.18 feet, & chard bearing
of South B4'42'63" E, a chord distence of 130.09 faet and an are length of 13013 faet to o

$/8~ inch iron red sel for the southeast comer of suld Westpae Realty troct: 7

THENCE N 653'16" E, dlong the east line of sald Westpae Redalty tract, o distance of 83.37 fast to
a 5/8-inch ron rod wet for comar on the curving south right—vf—way line of Eldoreds Parkway (o
colled- 120—foot wide right—of-way at this comar), suld curve being o non—tangent curve to the .
right at this comer;

THENCE in an easperiy direction, dlong the south right—of—way Hne of eoid Eldorede

Porkwoy and olong the are of zald curve to the right, through @ central angle of

03B8'31", having & rudiue of 1565.17 feal o chord bearing of South BO21'44" Eost, g

chord distance gf 108.57 faet and an orc length of 108,80 feet ta a 5/8—inch iron rod sat

for the point of Yangency of sald curve;

THENCE Scuth 78°22°20" Fast, continuing diong the south Hght—of—way line of aqld
Eldorado Parkway, o dletonce of 100,34 fast to the northwest comer of aforesald
Eldorade Hslghts Ssetlon 1) Phase Xil, from sold comer; ¢ found 1/2-Inch kon rod bears
South 3541" Eost, 1.0 feol;

THENCE® South 00'04'61" Wast, clong the west {ins of wald Eldorado Helg::n Section A

Phase XlI,.passing ot a distance of 1.4 feet, a fence comer post for northwest corner
of Lot 20, Block U, possing ot a distanos of 1082 feet, o 1 2~Inch, "CORWIN™ oapped ron
rod found for the southwett comer of sald Lot 20, ond conthnuing olong the west jine of o
called 16~foct wide dlley, a totol dictonce.of 70294 foet %leﬂ 702,43 feet) to o 5/8—inch
kot rod set for. the point of curvature of ¢ curve 1o the T t;

THENCE by a southweotedy divection, continuing olong the westerly line of sald

Bldorgdo Helghts Ssctlon Il Phase X0, and along the ar¢ of raid curwe to the right,

threugh a central angle of 80°36'42", hoving a radiue of 40.00 feet, @ chord tisering of
South 45722'42° West, o chord distance of 55.86 feat and an aro length of 83,25 faot to «
5/8—lch fron vad et for the point of tmqon;av of aald curve, soma bekg on a nerthedy
line of nald Eldorade Hekgnts Seotion if Phase Xk

THENCE Morth B310°26" Weat, "dongl the nartherly ine of said Elderade Helghts
Sectlon || Phass X, a distance of 734,64 feet to the POINT OF BEGNNING and
contdining 11.065 acres of Jond, more or less,




